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OTHER TRUST MATTERS of Trust Department Management" outlines

A. APPLICATIONS FOR CONSENT TO EXERCISE operation of a trust department.  Before final
TRUST POWERS approval of an application for consent to the

Introduction - Two Corporation memorandums Regional Director should obtain a certification
should be considered:  The first, dated June 16, that the minimum requirements set forth in the
1958 is a Memorandum to the Special Committee aforementioned "Statement" will be followed.  In
and the Board of Directors from the Deputy Chief, reviewing any such application, the statutory
Division of Examination and from General factors set forth in Section 6 of the Federal
Counsel; The second, dated June 30, 1958, is a Deposit Insurance Act are also considered.
Memorandum to Supervising Examiners from the
Deputy Chief, Division of Examination.  The Sometimes it will be necessary to clarify the types
substance of these memorandums is that banks of functions that are considered trust activities
granted trust powers by State statute or charter requiring approval and authorization.  Commercial
prior to December 1, 1950, regardless of whether banks may provide escrow, safekeeping,
or not such powers were being exercised, did not custodian, or similar-type services without having
have to file an application with the Corporation for a trust department and/or regulatory authorization
consent to exercise them.  Such approval was to perform trust services.  This can extend to
deemed to have been grandfathered by the having physical custody of assets, performing
approval of such bank for Federal deposit recordkeeping, collecting and remitting income,
insurance. Banks approved for Federal deposit taking some administrative actions (as in escrow
insurance after December 1, 1950, are required to services), or similar activities.  State statutes and
file an application to exercise trust powers, unless the Corporation's regulations, do not always
such filing was made simultaneously with the clearly specify what types of functions constitute
application for Federal deposit insurance, or the "fiduciary" activities requiring authorized trust
bank can demonstrate it was exercising trust powers.  Some state statutes define "trust
powers on the date it became insured after activity" as serving in the legally defined capacity
December 1, 1950. of trustee, executor or administrator of estates,

Section 333.2 of the Corporation's Rules and or other well understood capacities. However, it is
Regulations prohibits an insured State not as clear when a bank may be performing an
nonmember bank from changing the general agency or other function requiring trust powers.
character of its business without prior written Some banks handle "managing agency accounts"
consent of the Corporation.  Therefore, it is wherein there is no trust relationship and yet the
general policy that unless a bank comes within bank assumes full control of the cash and assets
the purview of the circumstances described including investments.  Therefore, responsibility
above, it must file a formal application with the exceeds that exercised in the case of a passive,
Corporation to obtain prior written consent before directed personal trust account, or court directed
it may validly and properly exercise trust powers. estate or guardianship, but the bank could still
The Corporation does not grant trust powers but say it is not acting in a "trust" capacity for such
only gives consent to the exercise of such powers accounts.  The term "fiduciary capacity" is not
as granted or permitted by the governing State adequately defined to be conclusive in setting the
authorities. The test to determine a change in requirement for trust powers.  A fiduciary can be
character of business is left to the discretion of almost any party performing a financial or other
the Corporation but normally occurs for trust service for another party.  Some banks operate
powers when a fiduciary relationship is created. large and active corporate trust departments in

Sections 303.6, 303.10 and 303.11 of the accounts but perform extensive financial services.
Corporation's Rules and Regulations govern Some states distinguish between "court" and
largely the administrative handling of applications "private" accounts and require such things as a
for consent to exercise trust powers. faithful performance bond or uninvested cash

Consideration of Trust Applications - The bank serving as a trustee per se is not always a
Corporation's approved "Statement of Principles determinative, since banks have been authorized

minimum requirements for sound practices in the

exercise of trust powers may be given, the

guardian of the estate of a minor or incompetent,

which they may not serve as trustee for any of the

pledge only for the designated court accounts.  A
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to serve as trustee of certain accounts (IRA contingent liability.  There has been the case of an
accounts) without having been granted trust escrow department which held, managed, rented,
powers. repaired and otherwise administered real property.

Banks will sometimes be granted limited trust and results in a property management agency
powers, usually confined to a few specific requiring trust powers by the bank.  The most
functions such as agent for employee benefit important determining factor is the degree of
accounts, guardian of the estates of minors, or discretionary authority exercised over funds and
similar capacities not requiring great expertise.  In assets, with resulting exposure to contingent
processing an application for consent to exercise liability.  Questionable cases should be submitted
trust powers, the applicants should be required to by the examiner to the Regional Office for
specify the exact functions to be performed.  At determination.
examinations of banks having limited trust
powers, the examiner should determine that only Normal prerequisites for the Corporation's
authorized functions are being performed. consent to exercise trust powers are, as

Sometimes a commercial bank will perform directors formally adopt the minimum
fiduciary services without having been granted requirements set forth in the "Statement of
full or limited trust powers.  In such cases the Principles of Trust Department Management" and
examiner should make a determination of all such the applicant bank provide sufficient staff and
services being provided, including a detailed facilities to meet minimum standards of
review of any written agreements with customers. competency in trust matters.  In this regard,
If a bank is acting in any of the capacities such as application for consent to exercise full trust
executor, administrator, guardian, trustee, etc., powers submitted by banks, usually smaller in
the bank should be instructed to file an size and which have less experienced
application for consent to exercise trust powers management unable to administer trust activities
and be cited as being in violation of Section 333.2 other than routine matters, should be scrutinized.
of the Corporation's Rules and Regulations.  If a Where limited powers will suffice, the bank should
bank is acting in an agency capacity, the examiner be encouraged to file for specified limited powers.
should make a determination of the bank's duties In order to approve any application for consent to
and responsibilities, written and otherwise, and exercise trust powers, it must be concluded that
assess the potential for incurring liability. management available for contemplated trust
Particular attention should be given to operations is capable.  While fiduciary duties may
discretionary administrative actions taken to be exercised in conjunction with another
determine if the bank is required to manage and corporate trustee, agency agreements submitted
administer funds or assets in any way, or property in connection with applications for consent to
is held subject to the direction of the customer.  It exercise trust powers should be reviewed to
is not unusual for a bank to hold securities, notes, determine that the basic responsibilities of the
mortgages, or similar instruments in a "Customer applicant would not be transferred to a third party.
Collections" department, collecting the income
and remitting it to the customer.  This could be Additional Information - Whether or not additional
considered a normal banking function not information is necessary in order to approve or
requiring trust powers.  However, there have been recommend denial of an application for consent to
instances where the bank entered into an exercise trust powers is generally left to the
arrangement to make investment discretion of the Regional Director. Additional
recommendations, buy and sell securities on its information may be obtained by correspondence,
own authority, vote proxies, and otherwise deal telephone, personal visit, or such other means or
with the securities in the manner of a fiduciary. combination of means as the Regional Director
This type of activity would require trust powers. deems appropriate under the circumstances.
Similarly, banks have entered into arrangements Several additional matters that may be relevant are
to execute at their discretion repo transactions hereafter suggested.
and make other short-term investments, charging
funds available in a demand deposit account. (1) Competition - If the lack of sufficient trust
This could be considered a managing agency servicers in the trade area is of importance in
account and might expose the bank to a determining a recommendation, competitive

This goes beyond conventional escrow services

previously stated, that the bank's board of
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information should be secured from the Annual Real Estate and Mortgages - Blanket real estate
Report of Trust Assets of area banks. insurance covers all real estate owned by trust

(2) Trust Business Development - The size and held by the department.  This coverage can be
scope of the proposed operation may be less expensive than the purchase of individual
influenced considerably in some areas by the policies when numerous parcels are held.  The
extent to which the applicant plans to use blanket policy covering mortgaged real estate
advertising, personal solicitation and other public usually provides coverage where the mortgagee
relations activities.  Hence, the anticipated fails to keep the property insured.  During the
advertising program may be a factor meriting examination there is no need to check individual
attention. insurance policies and supporting documents for

(3) Amount and Kind of Property and Potential policy covering all losses sustained by the bank
Volume of Business - The sources of such data arising out of mortgaged real estate is in force in
will vary.  Any information as to the wealth of the an adequate amount. However, examiners should
trade area and the types of assets or property by check compliance with any covenants of the
which it is principally represented would, in some policy requiring the bank to perform duties to
instances, prove beneficial.  Discussions with keep the protection effective.
local attorneys may give an indication of the
wealth and possible volume of business. Errors and Omissions (Trust Department

(4) Deposit Structure - If collateral benefits such usually covers four types of losses.  (1) Loss from
as the attraction of a substantial volume of new a claim made against the insured by reason of any
deposits in the banking department are alleged negligent act, error, or omission while
anticipated from the establishment of trust discharging various types of duties that are
services, the bank may be required to provide full enumerated in the policy. These duties generally
details, particularly with reference to any accounts consist of administering estates or trusts,
approaching or in the large deposit category. managing real and personal property, acting as a
Caution is suggested in allowing too much weight custodian, rendering investment advice, or acting
in consideration for claims of collateral benefits as stock transfer agent, registrar, dividend
because these are often short-lived while the disbursing agent, escrow agent, or trustee under
obligations of the trust services continue. a bond indenture.  (2) Loss from any claim made

(5) Fixed Assets - If establishment of the trust failure to act prudently under the Employee
department will result in an important increase in Retirement Income Security Act of 1974, or in an
an already heavy fixed asset investment, full insured capacity as a fiduciary for any employee
details should be requested. benefit account.  It is important to note that for

Trust Service Office - Application for authority to language indicating their inclusion must be
establish a trust service office (where deposits are present in either the policy or a rider.  (3) Cost and
received or checks paid or money lent) is expenses incurred in the defense of any claim, as
tantamount to a branch application and should be long as the coverage for that claim exists under
handled as such.  The branch application may be the policy.  (4) Payments made to reimburse any
modified to fit the purpose. officer, director or employee for reasonable

B. INSURANCE any claims as an individual.  It is important to

Refer to the general discussion of insurance reimbursement to the bank only if the bank has
coverage in the commercial Manual of indemnified the individual.  In cases where the
Examination Policies, Sections D and P.  In bank does not indemnify the director, officer or
addition to trust activities covered under the employee, there is generally no coverage for the
bank's blanket bond and excess coverages, the costs incurred by that individual.
following types of insurance are sometimes
purchased by trust departments. Other Desirable Insurance - Although insurance is

accounts and real estate pledged on mortgages

mortgaged real estate loans where a blanket

Surcharge Liability) - This type of insurance

against the insured arising out of any alleged

employee benefit accounts to be covered, specific

expenses and attorney fees incurred defending

point out that the policy will provide for

not the only consideration, thought should be
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given to exposure arising from employment of
agents by the department.  In dealing with a
variety of assets and accounts, the department
often employs others to perform tasks important
to proper account administration.  These agents
may not be covered by the bank's other insurance
policies and therefore, the department should be
certain that it and account beneficiaries are
properly protected by appropriate bonding.


